THE PRO ACT: WHAT UNION CONTRACTORS NEED TO KNOW
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The Protecting the Right to Organize (PRO) Act of 2021 (H.R. 842) was introduced in the U.S. House of
Representatives on February 4, 2021, as a bill to amend the National Labor Relations Act, the Labor
Management Relations Act, and the Labor-Management Reporting and Disclosure Act. AGC of America
opposes the bill. In light of the bill & title, with its sole reference to union organizing, union construction
contractors might assume that the legislation would not harm them , because they are already organized
and might even help them, becauseit would be in their best interests to see their open shop competition
organized as well. However, the PRO Act does not just address union organizing. |

picketing in jurisdictional disputes and eliminate National
Labor Relations Board (Board or NLRB) procedures for resolving them. It would allow unlimited picketing
for recognition, even against neutral employers. And,i2 ZCcCel2 72 1 pe2-1 2ap—-iz T CzCaN 2ap 2
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leverage in the bargaining process. It would allow intermittent and possibly partial strikes and
slowdowns . It prohibits permanent replacement of strikers. It makes pre -strike lockouts by contractors
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practice. There are dozens of significant changes to the NLRA proposed in the PRO Act. These items
may very well still affect union contractors.? However, the focus of this paper is on the areas of most
immediate impact.

Increased Picketing

Although picketing in any form can be disruptive, the NLRA currently strikes a balance between
“—_pa@ aCeb5 Ep-V —2i —Clorichitiagte 'e@ds/while minimizing disruptions and limit ing disputes
to the parties involved. It allows picketing directed at an employer with whom the union has a lawful

Cz“22 X7 f*—=Cci-N ,bitdptldws givketing C— 2 12 e 22_71Z Xfz pe 7-sNogthe
purpose of forcing them to stop doing business with the primary or others.® Current law allows picketing
in jurisdictional disputes, but only where the employer is ignoring an order or certification from the Board
regarding the assignment of work. It allows picketing for recognition of the union (where the employer
has not already recognized another union or had an election in the last 12 months), but then only for 30
days without filing a petition for an election . It allows picketing to truthfully advise the public that an
employer does not have a contract with a union, but only if it does not have the effect of causing others
to not perform services.

The PRO Act eliminates all union unfair labor practices related to picketing and would make such
picketing lawful [ secondary, jurisdictional, recognitional or otherwise .* It will no longer be an unfair

c“ZpN —

labor practice to picket a secondary, neutral employer to force it to stop doing business withthe 2eCpeiZz

real, primary target. For example, if a union wants to organize a non-union employer on a jobsite, it can
picket at
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they are limited to work to be done at the site of construction. Meaning, union-only subcontracting
agreements that apply only at the site of construction but not to off -site operations such as pre-
fabrication or other non -construction work are lawful. The PRO Act would delete Section 8(e), making
union-only clauses lawful in all respects in all places. Because such clauses would be lawful, a union
could strike or picket in order to force a contractor to agree to off-site union-only restrictions.

Decreased Leverage in Bargaining

The goal in most bargaining situations is to reach agreement on a new contract before expiration of the
current contract. However, if the parties are unable to reach agreement, eachhas economic weapons to
leverage their positions. The union may strike
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operations in order to put pressure on the union to agree to its proposals. The Pro Act would make it

2eZ1E427 ap f“—pcCz F a=— 12 eF p- 21V 1eN 1 aCpeg 2p fZp Vp2aF 227" e
employment from employees in order to influence the position of such employees or the representative
p4 722 = c¢c“ZpN z Ce pzZzZ 2CE 1-51CeCe5 “-Cp- 2p 1 22-CV Kg T2 Cz 2e Z

the context of a whipsaw strike [where only some contractors in a multiemplo yer group but not all have
been struck. Regardless, the elimination of offensive lockouts gives unions all of the cards as to the
timing and use of this economic weapon.

Third, the PRO Act would prohibit unilateral implementation of proposals by an empl oyer when the

parties reach an impasse in bargaining. Under current law, once bargaining parties have reached a bona

fide impasse after bargaining in good faith, the employer may implement its final offer. The PRO Act

would instead require c“ZpN -7 2p fciCe?iCe 2-—- e2 Ei5 72F =p2-2F e Ep-VCe5 pe
agreement. §° The prospect of unilateral implementation is valuable leverage, because it keeps the union

at the table, bargaining so as not to reach impasse. The removal of the threat of unilateral implementation

removes the incentive for the union to bargain for anything other than the terms the union wants,

because all current terms must be maintained and could not legally be replaced until a new agreement

is reached. Although continued bargaining may delay more favorable terms for the union, they would

never have to agree to less favorable terms. And, because employers could not offensively lock out
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organization, gto meet and negotiate within 10 days of a demand, mediate on request if there is no
contract after 90 days, and settle the contract by arbitration after an additional 30 -day period. A three-
member arbitration panel would be empowered to decide the terms of the contract XfCe?2 — 22
i— Ca_T2Qupet=12Zg 1z C2z 2€7@p&ZxECe5 471 2p-Z2E fXCY 2= ¢“ZpN -iz
and prospects;’* XCCY 2= 7CU e 2aN* p4 2= c¢“ZpN —-iz p* —-12Cpez e 27Ce 77P
of living; XCEY 2= c¢“zZpN Zi T czCcaN 2ap 722721Ce 2= c? ZE Z2F a= C- 41cCZC ZF
wages and benefits they earn from the employer; and (v) the wages and benefits other employers in the
7ic  27Ce 727 “—-pEC 2= C- c¢“ZpN ZKg edwon the partids bythis‘ panel would be
effective for two years. Itis unclear from the bill whether this would apply to existing relationships which
are converted from Section 8(f) to Section 9(a) (by agreement/recognition or through an election) , but it
certainly could be argued that it does.* The impact is that unions will have little reason to agree to an

c“ZpN —iz “—p“p21Z2 E= e 2= N VepE 2=712 1 5-p2“ p4 pémFiake inib d&&@drf Cc“pz 2
factors 2=12 p ep@ Ce Z2 2= objectipds orirtent.

Enhanced Remedies and Penalties, Private Lawsuits, and Increased Board Powers

Current remedies for unfair labor practices are generally limited to cease-and-desist orders (stop doing
something unlawful) , notice postings, orders to take some affirmative action (such as reinstatement of a
terminated employe e), and back pay remedies where an employment loss is indicated. Other available
remedies depend on the nature of the violation but may include more extraordinary things like making
an employer read a notice posting to employees or ordering bargaining in certain egregious violations in
election cases. The PRO Act would dramatically increase the remedies and penalties available under the
NLRA.

The PRO Act would require statutory remedies Ce 1z 2z p4 Cz —CcCei2CpeF - 27ZCi2CpeF ¢
pd= - 2 -Cp2z p e p ¥ ©f badk-may (without reductio n for interim earnings or failure to earn

interim earnings), front pay, consequential damages (indirect or special damages), and an additional

amount of liquidated damages equal to two times the amount of damages awarded .

In addition, the PRO Act would authorize civil penalties, in addition to any other remedy, of up to $50,000

per violation and up to $100,000 in certain cases (discrimination, retaliation, or cases of discharge or

fpa= - 2z -Cp2z pepcC =1-c givusvolationihas-bé&en found in the preceding five years.

The PROActalso 1ZZpEzZz 4p- e c“ZpN —-iz C- 2ap—-7 p— p44C -7 2p =1E *“ —ZpeiZ :
them for civil penalties if they directed or committed the violation, established a poli cy that led to the

violation, or had actual or constructive knowledge of and authority to prevent the violation and failed to

183 Ta C7 2e Z 1— E= a= — a=C7 Ep2Z - +2C- 2= c¢“ZpN — ap fp“ e C22 ppVZg 2p 2=pE C?27 4
otherwise be required in bargaining unless the employer claimed economic distress or an inability to pay in response to
union demands.

14 For example, the bargaining mandate begins E= e T 2eCpe =1z eretegiizzdlor certified as a representative
12 4Ce Ce Z aCpe XiYKg X ArgusablyCthisicouldikclude a newly recognized or certified 8(f) to 9(a)
employer.
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situations where on e employer has even indirect control over the terms and conditions of employment
of another pc“TeNiZ c*“Zpdi has reserved authority to control such terms and conditions. For
example, if a contractor requires that its subcontractor comply with wage a nd hour obligations and health
and safety requirements, and reserves the rightto audit 2= 72 pe2-1 domplidnce, is the contractor
now ajointemployer p4 8= 72 pea—-1 2p—-iz c“WiaplSfortheez2 pe?2—1 2lpbarpractices
and bargaining obligations? To this end, the PRO Act specifically states that, fep2=Ce5 = - Ce “—- Z2 2
a finding that indirect or reserved control standing alone can be sufficient given specific facts and
C- 2cZ22ie ZKg pe2-1 38p-2 2=p2Z E1— tipad migN réqusr€ Man? © passume
additional legal obligations and penalties on behalf of others.

“Persuader” Reporting Reqguirements

Many parts of the PRO Act are recycled bits of previously failed legislation or administrative rulemaking.

One such provision relates to certain reporting requirements under the Labor Management Reporting

and Disclosure Act (LMRDA) that were the subject to the so- 1ZZ Pefsuader R2Z g “—p“pz N a=
Department of Labor (DOL) in 2016 and rescinded in 2018, which would =TE 2“ e a= zajaza jz

- “p-2Ce5 D c“aCpe .4undéi theQ MRDA, reports must be filed with the DOL (to include

financial terms) by the employer and any person who 2e —21 Vactivities where an object thereof is,

directly or indirectly to persuade employees to exercise or not to exercise, or persuade employees as to

the manner of exercising, the right to organize and bargain collectively through representatives of their

own choosing Kigowever, the LMRDA has ie f1 EC b &P@E=C = D Z2 7 4-pc — “p-2Ce5 f
p— 15— Ce5 2p 5CE 1 EC g 4p- 22 = “2_“pz 2K 1=C2 P c“daghelireiz 2-1 Ca(
between persons who engage in direct contact with employees (reportable) and everything else (not

reportable). However, t
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p4 3= f«2C VC Z 2Cgming éniployE&rS kess time to react to election petitions, it would allow
organizing of only micro-units (small portions) p4 2= c“ Z pWbrkfoice at a time, it would make
2eZ7E427 e c¢“ZpN —iz 1 CzZCaN 2p =pZ XCK RpF-Ni1t2CebZ C ewithc 23Ce5%°
employees to discussthe Z 2Cpe Te 2= ¢“ZpN —iz “pZzC?Eweulp eeciire eppbpars
to allow 2z p4 2a= c “ Z piNail-ahd other electronic communication systems and devices for
protected activities including union organizing, and it would allow the union to determine the method
and place of voting in elections, including by mail ballots or electronic voting. 8 All of these changes are
intended to make organizing easier and lead to the organization of more workplaces. Union contractors
may feel that organizing their open-shop competitors would be a positive thi ng. However, there are
potential drawbacks to having employers organized by individual elections under the PRO Act in the
construction industry. °

Consider, for example, the effect that an influx of individually organized contractors could have on local

area agreements. One of the benefits of construction industry agreements is that they are usually done

on a multiemployer basis [ through membership Ce i2Zp Ci2Cpez ZCV 2= H p- N zCs5eC
agreements where contractors agree to be bound by the multiemployer agreement. Most union

contractors are subject to the same terms for the same type of work through the same agreements.

However, when a contractor is organized by election and the union is certified as the Section 9(a)
representative, a duty to bargain in good faith for a contract attaches to both the employer and to the

unionK = 2eCpe ciN ep? Ce 72 = 7C227aCpezZ“+Ez €2¢g T351V diCRSeg for

contractors signing on to area agreements in Section 8(f) relationships. Instead, the employer may insist

on bargaining an individual agreement, with separate and distinct terms from the multiemployer

agreement. And, wid= 2= jo~ 2j7 cie 12p-N Ce2 — 72 71— C2-12Cpe “—-pECZCpeiZ -
(discussed above), the parties themselves may not have control over the terms of the final agreement.
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procedures it may not want to agree to and it may well not be forced into hiring hall provisions. In
addition, there could be differences in wage rates, other benefits like health care, overtime for hours
worked over eight in a day, rates for weekend make-up work, and any other term and condition of
employment. As pointed out in  H 22009 paper, the uniformity of area agreements could be
undermined and the possibility exists that previously open shop contractors will be more competitive
than historically union contractors while bidding in the union contractor space . The unions should also
be concerned about different contract terms
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